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court's

conclusions of law for correctness.

Fashion Place Inv., Ltd. v.

Salt Lake County, 776 P.2d 941 (Utah App. 1989).

If a trial

court interprets a contract as a matter of law, that
interpretation is not afforded any deference on appeal.

Id.

(citations omitted).
Issue #3:

Did the District Court err by summarily

dismissing plaintiff/appellant's breach of implied covenants
claim, based on its conclusion that the implied covenants of good
faith and fair dealing, inherent in the contract between the
parties, were negated?
Standard of Review:

The Court of Appeals need not defer to

the trial court's legal conclusion, and will review the ruling
for correctness.
App. 1991).

Christenson v. Munns, 812 P.2d 69, 71 (Utah

Furthermore, the Court of Appeals accords no

deference to the trial court's conclusion that the facts are not
in dispute.

Kitchen v. Cal Gas Co., 821 P.2d 458, 460 (Utah App.

1991).
Issue #4: Did the District Court err in concluding that the
individual defendants in this case, sued in their official
capacities, are not "persons11 for purposes of prospective relief
pursuant to 42 U.S.C. § 1983 ?
Standard of Review:

In deciding whether the trial court

properly granted judgment as a matter of law to the prevailing
party, the Court of Appeals gives no deference to the trial
court's view of the law; it is reviewed for correctness.
Thomson Newspapers, 835 P.2d 179, 182 (Utah App. 1992).

2

West v.

Issue #5: Did the District Court err in concluding that
plaintiff/appellant "failed to allege a protectible liberty or
property interest to support an action under § 1983" ?
Standard of Review:
The Court of Appeals gives no deference to the trial court's
view of the law; it is reviewed for correctness.

West v. Thomson

Newspapers, 835 P.2d 179, 182 (Utah App. 1992).

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
U.S. Const, amend. V
No person shall be . . . deprived of life, liberty, or
property, without due process of law . . . .
U.S. Const, amend. XIV
Section 1. All persons born or naturalized in the
United States and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside. No state shall make or enforce
any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of
the laws.
Utah Const, art. I, § 7
No person shall be deprived of life, liberty or
property, without due process of law.
Utah Const, art. I, § 27
Frequent recurrence to fundamental principles is
essential to the security of individual rights and the
perpetuity of free government.
Utah R.Civ.P. 56(c)
Summary judgment f,shall be rendered . . . if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.
3

STATEMENT OF THE CASE
The Nature of the Case
Plaintiff/Appellant, Dr. Jerald G. Seare (Dr. Seare), sued
Defendants/Respondents (the University) for damages sustained by
reason of a violation of his civil rights under 42 U.S.C. § 1983.
Dr. Seare also alleged causes of action for damages resulting
from breach of contract and breach of the implied covenants of
good faith and fair dealing.

Dr. Seare sought a writ of mandamus

ordering the University to sign the document(s) required for Dr.
Seare to sit for the Board examinations.

Dr. Seare acquiesced in

the dismissal of his claims for intentional and/or negligent
infliction of emotional distress and for misrepresentation and
deceit.
Course of the Proceedings
On or about July 28, 1989, Dr. Seare filed his complaint
against the University and certain of its agents in their
official capacities.

The University answered Dr. Seare's

complaint on or about September 18, 1990, following threat of
default judgment.

On or about October 6, 1992, the University

moved the District Court for Summary Judgment.

On December 4,

1992, the Third District Court, Judge Frederick, filed an Order
and Judgment, summarily dismissing Dr. Seare's claims.
Dr. Seare appealed to the Utah Supreme Court for Summary
Disposition and reversal of the District Court's summary
dismissal of his claims.

The Utah Supreme Court did not

summarily dispose of the case; rather, Dr. Seare's appeal was
transferred to the Utah State Court of Appeals.

4

Dispostion at Trial Court
1.

The Third District Court, Judge Frederick, found that a

contract existed between the parties for a residency program
comprising three years of general surgery training and three
years of plastic surgery training (the 3 + 3 residency contract).
The trial court found, as a matter of law, that that contract was
subsequently modified by the parties.
Holding that the contractual rights adherent to the contract
for the 3 + 3 program were waived or excused by modification, the
trial court dismissed Dr. Seare's first cause of action for
breach of the 3 + 3 residency contract.
2.

The trial court found that Dr. Seare's second cause of

action, alleging breach of the implied covenants of good faith
and fair dealing, was premised on a theory that the University's
provision of five years in general surgery residency to Dr. Seare
implicitly obligated the University to certify Dr. Seare to sit
for the general surgery board examinations.

The trial court held

that there was no express contract to certify Dr. Seare to become
a general surgeon and that the only implied contract was that Dr.
Seare would be certified to sit for the general surgery board
examination provided that he would pursue additional training in
plastic surgery.

The trial court further found that, because Dr.

Seare did not pursue such additional training, any implied
agreement between the parties in this regard was negated.

Based

upon these findings, Dr. Seare's second cause of action was
summarily dismissed.
3.

Dr. Seare's third cause of action alleging a violation

of his rights under 42 U.S.C. § 1983 was dismissed based upon the
5

trial court's conclusion that the individual defendants sued in
their official capacities are not "persons" pursuant to the
holding in Will v. Michigan Dept. of State Police, 109 S.Ct. 2304
(1989).

The trial court further concluded that the contract

between Dr. Seare and the University is not a protected liberty
or property interest under § 1983.
4.

Dr. Seare had previously acquiesced in the dismissal of

his fourth and fifth causes of action.
5.

Finally, because the trial court summarily dismissed

all of Dr. Seare's substantive causes of action, the trial court
held that Dr. Seare's sixth cause of action, requesting an order
of specific performance, was "not appropriate."
Statement of Material Facts1
1.

Dr. Seare attended medical school from September

1980 through June 1984, when he received his MD degree.

He was a

general surgery resident from July 1984 through June 1989. His
first three years were from July 1984 through June of 1987.
JGS4:22-25.
2.

In 1983, prior to Dr. Seare's graduation from

medical school, Dr. Clifford Snyder, the University's Chief of
the Division of Plastic Surgery until 1986, spoke to Dr. Seare

1

References to the depositions are in the following
format: 1JM12:4-13:8. A number before the initials indicates the
volume of a multi-volume deposition. The initials are for the
deponent. "JGS" is Dr. Jerald G. Seare, "JM" is Dr. James M.
McGreevy, "JS" is for Judith P. Short, "GL" is for Dr. Graham D.
Lister, and "WAG" is for Dr. William A. Gay, Jr. The first number
after the initials is the page. The number after the colon is the
line. The dash indicates continuous reference to the next page
and/or line number. For example, 1JM12:4-13:8 means Volume 1 of
the deposition of Dr. James M. McGreevy, starting on page 12, line
4 and continuing to page 13, line 8.
6

about entering the plastic surgery program consisting of three
years of general surgery followed by three years of plastic
surgery (the "3 + 3 program11) . JGS11:16-23
3.

Judi Short, the University's Director of Graduate

Medical Education at the University of Utah Medical Center and a
member of the Graduate Medical Education Committee (2JM8:16-9:7),
was aware that Dr. Snyder, the University's Chief of the Division
of Plastic Surgery, proposed to implement a 3 + 3 plastic surgery
program. JS8:8-12.
4.

Ms. Short's duties include handling payroll and

billing various affiliated hospitals for the services of the
resident doctors. JS6:21-7:7.
5.

The Graduate Medical Education Committee (GME) is

the committee that has institutional responsibility for setting
policy with regard to programs. JS9:3-14.
6.

The GME does not get involved in the day-to-day

management issues once a program has been set up. JS30:19-25.
7.

The GME relies on Ms. Short to let them know if

there are problems in any programs. JS30:19-25.
8.

Dr. Snyder, the University's Chief of the Division

of Plastic Surgery, submitted a written request for approval of
the 3 + 3 training program to the GME. JS8:17-20.
9.

Dr. Snyder, as the University's Chief of the

Division of Plastic Surgery, told Dr. Seare that the 3 + 3
program was being considered for approval and that he would get
back to him later.

In the course of the next few weeks, Dr.

Snyder informed Dr. Seare that the 3 + 3 program had been

7

approved, and that Dr. Seare would be in the second group to
enter it. JGS47:1-14.
10.

Dr. Snyder, as the University's Chief of the

Division of Plastic Surgery, promised Dr. Seare a full residency
in plastic surgery. JGS23:13-17.
11.

The Residency Review Committee (RRC) is a national

accreditation review committee for medical programs. JS13:2314:4.
12.

It is the function of the RRC to monitor

individual programs across the country for purposes of assuring
minimum quality standards in training programs. JS14:11-16.
13.

It is necessary to obtain the approval of the RRC

when implementing a substantive program change at the local
level. JS14:20-23.
14.

The usual sequence for approval of a program such

as the 3 + 3 is for the RRC to review the program and approve it
and then for the GME committee to approve it. This process can be
reversed.

WAG20:5-15.
15.

The RRC approved Dr. Snyder's requested 3 + 3

plastic surgery program.

In May of 1985, the GME received notice

from the RRC that the 3 + 3 program had been approved.

JS17:9-

18:10.
16.

Nothing was done by the GME Committee or Ms. Short

to notify the RRC that the University of Utah had not approved
the 3 + 3 program.
17.

JS25:21-25.

If a program does not comply with the two-step

approval process it may be found to be out of compliance.

It can

be put on probation with time given to correct the problems, or
8

it can be disapproved, which means that it is no longer a
program.

2JM8:3-11.
18.

Dr. Snyder, the University's Chief of the Division

of Plastic Surgery, told Dr. Seare that he had discussed the 3 +3
program with Dr. Rikkers, the University's Department Chairman
for General Surgery, and that it had been approved that the 3 + 3
residents would have three years of general surgery training
before going into three years of plastic surgery training.
JGS13:16-25.
19.

Dr. Seare talked to Dr. Louis Morales about the 3

+ 3 offer when it was made. JGS42:24-43:1.
20.

Dr. Snyder, as the University's Chief of the

Division of Plastic Surgery, told Dr. James McGreevy, the
University's Director of Residency in General Surgery, that Dr.
Seare was to receive three years of general surgery training,
followed by three years of plastic surgery training. 1JM6:1-6.
21.

Dr. Snyder told Dr. McGreevy this in the academic

year preceding Dr. Seare's first year in the general surgery
program.

1JM6:7-13.
22.

Dr. Snyder sent a letter to Dr. McGreevy stating

that Dr. Seare had been accepted into the 3 + 3 training program.
The letter instructed Dr. McGreevy to make space for this
resident.

1JM6:18-21.
23.

Dr. Snyder was a professor of surgery; Dr.

McGreevy was an assistant professor of surgery.

Dr. Snyder was

in the division of plastic surgery, and Dr. McGreevy was in
general surgery.

The program of general surgery serves the

educational needs of all of the surgery divisions.
9

1JM9:21-25.

24.

Dr. McGreevy, the University's Director of

Residency in General Surgery, told his superior, Dr. Rikkers, the
University's Department Chairman for General Surgery, that this
was new.

Dr. McGreevy was told that they would accommodate it.

1JM7:4-6; 1JM11:5-14.
25.

Dr. McGreevy conferred with Dr. Rikkers with

respect to the 3 + 3 program.

Dr. Rikkers told Dr. McGreevy to

"give it a try." 2JM24:7-10. Dr. McGreevy agreed that he could
accommodate the 3 + 3 candidates.
26.

2JM19:20-20:15.

After Dr. McGreevy's conversation with Dr.

Rikkers, he did take steps to train at least two people on the 3
+ 3 program to prepare them for the plastic surgery program.
2JM25:4-7.
27.

Dr. McGreevy, as the University's Director of

Residency in General Surgery, was following University policies
when he accommodated Dr. Seare. 1JM11:1-4.
28.

Dr. McGreevy accommodated Dr. Seare because he was

told to by those above him at the university, including Dr.
Snyder, the University's Chief of the Division of Plastic
Surgery.

1JM9:7-18.
29.

There was a group of residents (GL7:13-23) prior

to Dr. Seare's entrance, including Jim Kilgore, David Motoki, and
Dr. Oliver, who went through the program with less than five
years of general surgery and then went through three years of
plastic surgery.
formally approved.

The 3 + 3 program was functioning, even if not
JGS47:9-48:6; JGS57:9-14; JGS23:5-25.

GL7:13-8:8; 1JM22:15-25.
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30.

Ms. Short, the University's Director of Graduate

Medical Education at the University of Utah Medical Center and a
member of the Graduate Medical Education Committee, has no idea
of how any doctor (Dr. Motoki) was trained under the 3 + 3
program if it was never formally approved by the GME. JS26:4-10.
31.

Dr. Gay cannot contradict the allegation that

other people were trained in the 3 + 3 program at the University
of Utah. WAG36:22-37:11.
32.

It was Ms. Short's responsibility to monitor who

was being trained in what programs. JS27:1-6.
33.

It is possible that a doctor could be trained in a

3 + 3 plastic surgery program even though the program was never
formally approved. JS27:12-17.
34.

Ms Short's job is to apply some structure to a

fairly free-wheeling operation.

In her daily activities, doctors

just wheel and deal as they see fit; and sometimes, they do not
tell her what they are doing. JS28:1-17.
35.

There was no specific deficit in the 3 + 3 program

that prevented it from being approved.
36.

GL9:1-8.

Because of Dr. Snyder's representations and his

knowledge of Jim Kilgore's experience, Dr. Seare had no reason to
question whether the 3 + 3 program had been approved when he
started his first three years of general surgery training.
JGS48:25-49:16.
37.

Dr. Seare understood that Dr. Snyder, as the

University's Chief of the Division of Plastic Surgery, had
authority to commit the University to the 3 + 3 program.
JGS46:11-20.
11

38.

Dr. Seare met with Dr. Rikkers, the University's

Department Chairman for General Surgery, to interview for
acceptance into the general surgery portion of the 3 + 3 program
in the Fall of 1983. JGS14:21-15:9.
39.

Dr. Seare spent three years in the general surgery

residency in preparation for the final three years of plastic
surgery training. JGS4:22-25.
40.

In November 1986, in the middle of Dr. Seare's

third year of general surgery training and only months before he
was to begin three years of plastic surgery training, Dr. Seare
received written formal acceptance into the final three years of
plastic surgery training.

This written formal acceptance was in

the form of a letter (Exhibit III-A ) from Dr. Louis Morales, the
University's acting Chief of the Division of Plastic Surgery.
JGS15:15-23.
41.

Dr. Snyder departed as Chief of the Division of

Plastic Surgery through retirement.

WAG13:4-7. Dr. Snyder was

succeeded by Dr. Louis Morales, who served as acting Chief of the
Division of Plastic Surgery for about two years.

Dr. Morales was

eventually succeeded by Dr. Graham Lister, who is still the Chief
of the Division of Plastic Surgery. WAG9:1-9.
42.

It was Dr. Gay's decision, after consultation with

Dr. Snyder and Dr. Morales, to make Dr. Morales the acting Chief
of the Division of Plastic Surgery.
43.

WAG11:20-12:6.

There was no upstream approval needed to appoint

Dr. Morales acting chair.

It required informing some people, but

the decision was up to Dr. Gay. WAG12:7-11.

12

44.

Dr. Gay did not tell Dr. Morales that he had

limited authority; specifically, he does recall asking that Dr.
Morales seek his advice before making unusual decisions or longterm commitments. WAG12:12-20.
45.

While Dr. Morales was acting Chief of the Division

of Plastic Surgery, a search was undertaken to find a successor
for that position.

WAG13:8-11. Dr. Lister became chairman of

the division of plastic surgery after the search. WAG14:1-4.
46.

Dr. Gay conducted negotiations with Dr. Lister.

One of the conditions that brought Dr. Lister to the University
of Utah was that he would be able to select his own plastic
surgery candidates and program. WAG40:7-14.
47.

Dr. Graham D. Lister is professor of surgery at

the University of Utah Medical Center and Chief of the Division
of Plastic Surgery.
48.

GL3:10-16.

Dr. Lister started at the University of Utah in

July 1987. GL3:24-4:4.
49.

It was not a precondition of Dr. Lister's coming

to the University of Utah that the 3 + 3 program not be
implemented; it was more a matter of tidying up the operation at
the University, trying to induce him to come in as Chief of
Plastic Surgery. GL6:12-22.
50.

It was Dr. Gay's opinion that whoever was the new

Chief of the Division of Plastic Surgery should be able to tidy
up the program and make his own determinations.
51.

GL9:4-8.

The discontinuation of the 3 + 3 program was first

discussed in Dr. Lister's first meeting with Dr. Gay on January
6, 1987. GL6:23-7:5.

Dr. Lister did not want it. WAG40:19-25.
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52.

They were not able to put the people in the 3 + 3

program into the 5 + 2 program even though they had been
preparing for three years.

They went outside and solicited

residents who had not participated in the program. GL8:1-18.
53.

At the time Dr. Lister was being solicited, it was

possible to either go to the RRC to get approval of a 5 + 2
program or to go to the GME committee and get approval for the 3
+ 3 program.

Both options were alive. GL9:4-16.

54.

Because the University wanted to leave the choice

of a 3 + 3 program or a 5 + 2 program in the hands of the new
chairman, nothing was done to finalize the approval process
through the GME until it was known who the new chairman would be.
GL9:17-24.
55.

Dr. Seare remained in continuous contact with the

plastic surgery division throughout his three years of general
surgery training to make sure that things were alright. Dr.
Snyder retired and Dr. Morales became acting chairman.

Dr. Seare

met with Dr. Morales to make sure things were alright.

After

that Dr. Morales sent Dr. Seare the letter of acceptance.
JGS42:20-43:10.
56.

Dr. Seare had no reason to question Dr. Snyder's

or Dr. Morales' authority to commit the University to the 3 + 3
program.

JGS49:2-16.
57.

On or about November 12, 1986, Dr. Morales, who

was acting chairman of plastic surgery at the time, sent Dr.
Seare a letter (Exhibit III-A ), inviting Dr. Seare to formally
accept appointment into the 3 + 3 program.

14

Defendants' Statement

of Undisputed Facts, No. 17, Memorandum in Support of Defendants'
Motion for Summary Judgment; JGS23:21-24.
58.

The Morales letter reflects the typical process in

offering and receiving acceptance from a resident. WAG25:6-12.
59.

Dr. Morales sent a letter for the second half of

the 3 + 3 program to at least one other person: Thomas V. Oliver
in Portland, Oregon. WAG35:3-25.
60.

On or about December 26, 1986, Dr. Seare sent Dr.

Morales a letter (Exhibit III-B), accepting the offer of the
second half of the 3 + 3 program.

Defendants' Statement of

Undisputed Facts, No. 18., Memorandum in Support of Defendants'
Motion for Summary Judgment.
61.

On or about January 9, 1987, Dr. Gay sent Dr.

Seare a letter (Exhibit III-C), repudiating Dr. Seare's
acceptance of the offer of the 3 + 3 program.

Defendants'

Statement of Undisputed Facts, No. 19, Memorandum in Support of
Defendants' Motion for Summary Judgment.
62.

Dr. Gay was aware that Dr. Seare accepted the

offer by letter dated December 26, 1986. WAG25:13-17.
63.

Dr. Gay wrote the January 9, 1987 letter

rescinding the offer. WAG25:18-26:21.
64.
Seare's

Dr. Seare received Dr. Gay's letter cancelling Dr.

appointment to the second half of the 3 + 3 program

after November 12, 1986, more than a year after the RRC approved
the 3 + 3 program.
65.

JGS20:21-25.

The decision communicated to Dr. Seare in the

January 9, 1987 letter had nothing to do with his performance or
academic standing. WAG42:6-11.
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66.

Ms. Short was the only person Dr. Gay consulted

with before writing the recision letter.

He asked her if the

program had been approved without his knowledge.

She said, "no."

WAG26:15-21.
67.

Dr. Gay knew that a 3 + 3 program had been

approved by the RRC but he did not know that it was being
implemented.
68.

WAG24:22-25:2.
From Dr. Gay's perspective it is possible for Dr.

Seare to have been taken into the general surgery program in 1985
with the intent of spending only three years and then going into
plastic surgery. WAG30:13-17.
69.

Dr. Morales called Dr. Seare into his office after

the decision had been made to disband the 3 + 3 program and told
him that they were looking actively for a department chairman,
and that it would be the new chairman's option as to how to
constitute the new plastic surgery program. JGS24-.10-15.
70.

After three years of general surgery, Dr. Seare

was surplussed; but the decision was made to place him into the
fourth year of training to make him a more attractive candidate
for an eventual plastic surgery program.
71.

WAG30:17-31:8.

Dr. Seare was offered one additional year at a

time for both the fourth year and then the fifth year. WAG31:925.
72.

Dr. Gay requested that Dr. McGreevy keep Dr. Seare

in the general surgery program, but had nothing to do with the
structuring of the curriculum once he was there. WAG32-.1-5.
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73.

Dr. Gay's request was made as an accommodation to

an awkward situation.

Dr. Gay has a great deal of sympathy for

the position Dr. Seare found himself in. WAG32:6-11.
74.

Dr. Seare's fourth year of general surgery was no

exception to the general fourth year program.

He moved into the

program and took up the normal fourth year rotations. 2JM16:2217:6.
75.

When Dr. Seare participated in his fourth and

fifth years of general surgery, it was under the understanding
that he was going into plastic surgery. JGS25:21-26:1.
76.

It was Dr. Seare's understanding that Dr. McGreevy

kept him in the general surgery program to gain board eligibility
and to qualify for the plastic surgery program, which would
require board eligibility.
JGS26:2-9.
77.

It was Dr. Seare's understanding that at the end

of his five years of general surgery training, he would be
eligible to sit for the general surgery boards and would be able
to enter plastic surgery training. JGS18:17-20.
78.

Five years is the minimum to obtain training for

full general surgery certification. 1JM13:10-12.
79.

It was Dr. Seare's understanding from the

beginning of his fifth year that it would result in general
surgery eligibility.

He was not led to believe that his training

for general surgery eligibility had two different meanings. He
understood that if he was eligible to sit for the boards, he was
eligible to practice.

One is tied to the other. JGS45:2-22.
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80.

Dr. Seare did not understand that his fourth and

fifth years of training were any different than those intended to
prepare a surgeon for an independent practice of surgery.

His

fourth year was identical to everyone else's, and his fifth year
varied in that he was at a private hospital; but he was told by
Dr. McGreevy that he was expected to act as a chief resident and
to fulfill all duties of a chief resident. JGS18:24-19:9;
JGS19:10-11.
81.

There is only a limited number of chief residency

slots allotted each year by the RRC. WAG33:5-13.
82.

Dr. McGreevy told this to Dr. Seare. JGS19:10-11.

83.

When Dr. Gay repudiated the 3 + 3 program, Dr.

Seare met with Dr. Lister who was a candidate for chairman of the
division.

Dr. Lister told Dr. Seare that he would only be taking

board eligible general surgery residents into the plastics
program, and that Dr. Seare had to independently apply for the
plastic surgery program again.
candidate.

JGS19:23-20:4.

He was not an automatic

Dr. Lister told him that he would not

accept anyone into the plastics program but a five-year general
surgery eligible resident. JGS45:2-8.
84.

Dr. Seare was not automatically selected for Dr.

Lister's new 5 + 2 program because he was not qualified to enter
since he did not have five years of general surgery, i.e. he
didn't have general surgery board eligibility.
85.

GL13:12-20.

Dr. Seare was accepted as first alternate, but was

not accepted directly into the plastics program.

This was late

in his fifth year of general surgery residency. JGS20:10-17.
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86.

When Dr. Seare was told by Dr. Lister that he was

not accepted into the plastics program and that he would have to
reapply, it was his feeling that he would just as soon practice
general surgery as go through the selection process again.
JGS21:19-23.

Dr. Seare then told Dr. McGreevy that he was

interested in general surgery.

JGS26:20-24.

This was at the end

of his fifth year of training (JGS21:13-17) in March or April of
1989.

JGS52:13-17. At that point in time, there were two or

three months left in the fifth year of general surgery. JGS53:46.
87.

Dr. Seare told Dr. McGreevy directly, and every

attending surgeon at LDS Hospital, that he had decided to go into
general surgery rather than reapply to the plastics program.
JGS21:24-22:2.
88.

Dr. Seare understood that board eligibility was

the final goal of the five-year general surgery program, not
necessarily admission into the plastic surgery program.
JGS26.-17-19.
89.

Dr. Seare made no distinction in his mind between

being board eligible for purposes of going into the plastics
program and being board eligible to sit for the boards and be
certified as a general surgeon.

He did not understand his

situation to be separate or special. JGS51:15-52:6.
90.

In the beginning of his fifth year, Dr. Seare was

told that he would be acting as a chief resident, that he would
take the same rotations, that he would have the same call
schedule, that he would have the same instructional duties to
junior residents, and that he would be participating in grand
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rounds.

In sum, he was told that, in all respects, he would be

acting as a chief resident in his fifth year. JGS30:1-11.
91.

Dr. Seare was told that he was to function as a

chief resident across the board during his fifth year.

He was

never given any indication that successful completion of his
fifth year of training would not make him eligible for board
certification. JGS54:8-14.
92.

Dr. McGreevy told Dr. Seare that if he passed the

fifth year in good form, Dr. McGreevy would sign off on his
certification. JGS54:15-17.
93.

Dr. Seare's fifth year of general surgery was

spent at LDS Hospital because the rotations had already been set
up for other residents through the University and VA Hospitals.
JGS30:12-16.
94.

Dr. McGreevy told Dr. Seare that his fifth year

was different only because everything had already been
established at the other institutions and that they would be able
to accommodate his fifth year at LDS Hospital. JGS52:13-17.
95.

Dr. Seare's fifth year at LDS Hospital was

structured differently in that he was placed in the same hospital
for the entire year.

It was not substandard.

He was under the

direct supervision of qualified people to observe and comment and
judge his performance, most of which were on the staff of the
University Hospital.

His duties were not different than the

duties assigned to other chief residents. JGS40:4-41:2.
96.
his training.

Dr. Chris Tsoi was one year behind Dr. Seare in
JS36:11-14.

Dr. Tsoi was in the 3 + 3 program.

When it was decided the 3 + 3 program was being cancelled, Dr.
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Tsoi was offered a job and asked to stay the full five years,
which he accepted.

The local GME committee voted not to move him

into the chief year and put him back into the fourth year.
During his fifth year, Dr. Tsoi came to Dr. McGreevy and informed
him that he was being trained again in a fourth year and asked
Dr. McGreevy what he would do for him.

Dr. McGreevy went back to

the GME committee and, since they had already allowed him into
the five year program, they counted his double fourth year as the
fifth, chief year, signed his certificate and let him go on to
plastic surgery.
97.

2JM15:4-16:4.

Dr. Seare had the same quantitative amount of

training as his other fifth year chief residents, the difference
being that Seare spent 12 months at L.D.S. Hospital, a private
hospital, where the other two residents spent six months at the
V.A. and three months at the University Hospital and three months
at L.D.S. 1JM34:24-35:6.
98.

Dr. Seare kept a list of surgical procedures which

he never gave to Dr. McGreevy.

This list is generally completed

at the end of each year of training.
the normal time.

Dr. Seare completed his at

He did not turn it in because he knew by then

he was not going to be able to practice as a board eligible
general surgeon.

Instead, he immediately sought employment with

his wife's company. JS36:15-37:11.
99.

Dr. Seare had received an offer to go into joint

practice with Dr. Talmadge Nielsen based on his being a board
certified general surgeon. JGS37:12-24.
100.

Dr. Nielsen was an attending physician at LDS

Hospital nearing retirement.

He was looking for someone to take
21

over his practice and his office.

He had a long-established

practice, and he invited Dr. Seare to share with him in the last
year of his practice and then turn the practice over to him.
JGS42:11-19.
101.

For Dr. Seare to be certified or take the

certification exams, he had to obtain a certificate from
Dr. McGreevy as the program director. 1JM39:3-7.
102.

Dr. McGreevy approached certification of those

who are going to take the certification exam to go onto the
plastics different than he would if it were someone who was doing
it for general surgery.

1JM39:14-19.

Dr. McGreevy doesn't use

the same standards to judge individuals who are going to be
receiving additional training. 1JM39:24-40:4.

He was reluctant

to certify Dr. Seare because he felt that Dr. Seare had switched
streams at the end of his training and had never intended to go
into general surgery and, therefore, didn't get the training that
McGreevy thought would be necessary. 1JM40:5-16.
103.

Dr. McGreevy knew that Seare was going to go into

practice with another general surgeon through the grapevine, but
not directly through Seare. 1JM40:28-41:5.
104.

When Dr. Seare decided to go into general

surgery, Dr. McGreevy's initial decision was not to certify
Dr. Seare so that he could take the certification exams.
1JM41:14-21.
105.

When Dr. McGreevy learned that Dr. Seare had not

obtained a program in plastic surgery and had decided to go into
general surgery, he made the decision that Dr. Seare's training
was inadequate. 1JM42:18-22.
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106.

The offer from Dr. Nielsen was withdrawn when Dr.

McGreevy refused to sign the certificate Dr. Seare needed to take
the general surgery board exams. JGS42:6-9.
107.

Section 5 (c) of the standard house officer

contracts (Exhibits I-A through I-E) states that the University
of Utah Affiliated Hospitals agree to provide an appropriate
certification upon satisfactory completion of the education and
training program.
108.

2JM47:16-48:22.

Subsection (c) of that document refers to the

same certificate that Dr. McGreevy refuses to sign. 2JM50:1117.
109.

It is the responsibility of the GME committee to

assure that everyone who comes into the programs is adequately
trained and is board eligible. JS34:8-16.
110.

Dr. Seare cannot practice general surgery without

the certification that Dr. McGreevy is required to sign.
2JM51:18-53:25.
111.

The house staff are sometimes considered

students, sometimes considered staff, depending on what they are
trying to accomplish for or with them.

For example, if they want

them to have insurance, they count them as employees.

If they

want them to have other benefits, they treat them as students.
JS10:12-23.
112.

In the normal course of things, Ms. Short is

notified about the formal details of an arrangement sometime
after an offer and acceptance have been exchanged.

She is

notified so that she knows who is going to be on house staff.

23

Also, she is required to sign the formal yearly contract.
JS21:21-22:3.
113.
time.

All residency contracts were for one year at a

JS39:18-25.
114.

One is never accepted into an entire program.

Even people who are scheduled to go through five years aren't
given a five year commitment.

Each year is contingent upon

successful performance and achievement. JS44:11-45:1.
115.

In Ms. Short's experience, there has never been a

similar situation of a person being offered a position and then
having the position withdrawn because the program has not been
approved. JS31:12-17.
116.

Neither Ms. Short nor the GME were concerned

about the quality of Dr. Seare's fifth year training. JS33:8-21.
117.

Ms. Short was never aware of any qualitative

deficiencies in the fourth or fifth year of Dr. Seare's training
in general surgery. JS17-20.
118.

If there had been any perceived deficiencies in

the fifth year of Dr. Seare's training, the GME committee would
have addressed it and taken steps to correct it. JS33:22-34:4.
119.

Dr. McGreevy decided to sign Seare's certificate

in good faith hoping to find a way out of this predicament.
UM43:1-4.
120.

If Dr.Seare provided McGreevy with documentation

showing that he had experience that would justify the procedures
he was requesting privileges for Dr. McGreevy would sign the
certification. 1JM43:5-9.
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121.

Dr. McGreevy was and is still willing to sign a

certificate that is limited to procedures that Dr. Seare can show
competence in.

2JM19:4-8. He didn't change his mind about Dr.

Seare's experience or his ability; he changed his mind about what
the signing of the certificate would mean.

It would allow Seare

to obtain a livelihood doing a certain set of operations that he
was comfortable with. 1JM43:19-24.
122.

The only thing that Dr. Seare did out of the

ordinary was to change his mind about his training.

He didn't do

it maliciously; he changed his mind after a fact affected his
decision. 1JM47:16-23.
123.

Dr. McGreevy has not consulted with any of the

supervising physicians at L.D.S. in determining whether or not to
certify Jerry Seare. 1JM48:15-22.

SUMMARY OF THE ARGUMENTS
I.
case.

Many genuine issues of material fact exist in this

The making of a contract, the express and implied terms of

the contract (if any), the reasonable expectations arising from
the contract (if any), the intent of the parties to the contract
(if any), and the question of good faith are all disputed by the
parties.

The existence of even one genuinely disputed issue of

material fact precludes summary judgment.

The District Court's

summary dismissal of Dr. Seare's claims was erroneous and should
be reversed.
II.

The houseofficer contract for a fourth year of general

surgery training was not intended to and did not modify the
contract between these parties.

The University provided a fourth
25

and a fifth year of training to Dr. Seare because the University
knew that, as long as Dr. Seare satisfactorily completed each
successive year of training, he had a contractual right to
progress to the next level of residency in the University's
general surgery training program.

In fact, the University

admitted in its Answer to Dr. Seare's Verified Complaint that Dr.
Seare "was allowed to complete his fifth year of general surgery
residency" and that "[Dr. Seare] has completed his fifth year of
a general surgery residency." (Emphasis added.) Answer,
paragraphs 15 and 16 (Exhibit V ) .
The houseofficer contracts evidence the annually renewed
terms of the contract between these parties.

If the contract

between the parties is unambiguous, the four corners of these
houseofficer contracts contain the evidence of the obligations of
the parties.

If the contract is ambiguous, the trial court's

determination must be reversed unless the undisputed material
facts, regarding the parties' intent, demonstrate that the
University's position is correct as a matter of law.
III. The question of good faith is squarely in issue in this
case.

There is no evidence which tends to show that the

University premised its promise to certify Dr. Seare to sit for
the exams on his pursuit of "further training."

More

importantly, there is no evidence which tends to show that Dr.
Seare ever agreed to such a condition.

The University was bound

to certify Dr. Seare to sit for the boards upon his satisfactory
completion of its general surgery training program.

If the five

years of training Dr. Seare received do not meet the University's
standards for such certification, it is the direct result of the
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University's breach of the implied covenants of good faith and
fair dealing.

Dr. Seare's decision to pursue general surgery

rather than plastic surgery, a decision made at the close of five
full years of general surgery training, did not "negate" those
covenants.

Therefore, the District Court's dismissal of Dr.

Seare's second cause of action was erroneous and should be
reversed.
IV.

Contrary to the District Court's ruling, the holding in

Will v. Michigan Dep't of State Police did not upset the settled
rule that individual state actors, sued in their official
capacities, are "persons" for purposes of § 1983 claims seeking
prospective relief.

Thus, the District Court's summary dismissal

of Dr. Seare's third cause of action was erroneous, and should be
reversed.
V.

The Constitutionally protected contractual status of

the interests of a student in attending a public university has
been acknowledged in the courts.

The University's actions, by

and through its agents, deprived Dr. Seare of the benefit of his
bargain.

Thus, the University violated Dr. Seare's

constitutional rights, and he is entitled to seek relief under 42
U.S.C. § 1983. The District Court's ruling to the contrary was
erroneous, and should be reversed.
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ARGUMENT
I.

GENUINE ISSUES OF MATERIAL FACT MAY NOT BE RESOLVED BY
SUMMARY JUDGMENT; THEREFORE, THE DISTRICT COURT'S ENTRY OF
SUMMARY JUDGMENT AGAINST DR. SEARE CONSTITUTES MANIFEST
ERROR AND SHOULD BE REVERSED.
As a matter of law, the University defendants were not

entitled to summary judgment in their favor.

A trial court

should grant summary judgment only when no genuine issues of
material fact exist and the moving party is entitled to judgment
as a matter of law.

Utah R.Civ.P. 56(c); West v. Thomson

Newspapers, 835 P.2d 179, 182 (Utah App. 1992).

In deciding

whether the trial court properly granted judgment as a matter of
law to the prevailing party, that judgment is reviewed for
correctness.

Id., (citing Ron Case Roofing & Asphalt Paving,

Inc. v. Blomguist, 773 P.2d 1382, 1385 (Utah 1989)).
Furthermore, this court affords "no deference to the trial
court's concision that the facts are not in dispute . . . .ff
West v. Thompson Newspapers, 835 P.2d 179, 182 (Utah App. 1992)
(citing Kitchen v. Cal Gas Co., 821 P.2d 458, 460 (Utah App.
1991)).

When reviewing a grant of summary judgment, the Court of

Appeals reviews the record, including all inferences arising
therefrom, in the light most favorable to the party opposed to
the motion.

Richards v. Security Pacific Nat'l Bank, 849 P.2d

606, 608 (Utah App. 1993) (citing Hill v. Seattle First Nat'l
Bank, 827 P.2d 241 (Utah 1992).
Many genuine issues of material fact exist in this case.
Questions exist regarding the nature of the contract between the
parties, the intent of the parties concerning their contract and
the course of dealing subsequent to the alleged breach of that
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contract.

Questions exist regarding the reasonable expectations

of the parties pursuant to their agreement and the contractual
ramifications of the University's provision of fourth and fifth
years of general surgery training to Dr. Seare.

Questions of

fact exist concerning the University's attempts to repudiate or
rescind its contract with Dr. Seare for a comprehensive general
surgery/plastic surgery training program.

Questions exist

regarding the University's motivation or intent in refusing to
honor its contract with Dr. Seare for a 3 + 3 training program,
refusing to acknowledge that Dr. Seare was a formally accepted,
bona fide

resident in its general surgery training program, and

for refusing to sign the documents required for Dr. Seare to sit
for the general surgery board exams.

Questions of fact exist

regarding the representations made by the University to Dr. Seare
concerning the adequacy of the training he received in the
University's general surgery training program.

fl

Such ambiguity

creates a material issue of fact, and highlights the difficulty
in resolving the case on Summary Judgment.ff

McKee v. Williams,

741 P.2d 978, 982 (Utah App. 1987) (citations omitted).
Additionally, the question of whether the parties' contract
was modified turns on genuine issues of material fact which may
not be resolved by summary judgment.

Futhermore, the question

whether such a modification would operate to negate the implied
covenants of good faith and fair dealing also turns on genuine
issues of material fact which preclude the entry of summary
judgment.

One fulcral issue of fact is whether or not the

University may legitimately require Dr. Seare to seek specific
additional training in order to receive from the University the
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signatures required to sit for the board exams, where the
prerequisite to sitting for those exams is satisfactory
completion of general surgery training as provided by the
University's accredited program.
Questions of fact exist concerning what implied agreements
existed or arose between the parties during the course of their
conduct in this matter.

In this regard, critical questions of

fact exist regarding whether the University unfairly surprised
Dr. Seare with its twelfth-hour assertion that Dr. Seare's five
years of training in the University's general surgery training
program did not adequately prepare him to sit for the general
surgery board examination.

See Resource Mqmt. Co. v. Weston

Ranch & Livestock Co., 706 P.2d 1028, 1041 (Utah 1985); J.
Calamari & J. Perillo, Contracts §§ 9-40 (2d ed. 1977).
The pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits in this case,
show inter

alia

that "[a]s a matter of contract law, several

material issues of fact exist which preclude entry of summary
judgment.11

McKee v. Williams, 741 P. 2d 978, 982 (Utah App.

1987).
1.

Was there a contract between the parties?

Dr. Seare claims he contracted with the University for a M 3
+ 3ff comprehensive surgery training program and that the
University breached that contract.
program never existed.

The University claims such a

The District Court concluded that there

was a contract between the parties and based its dismissal of Dr.
Seare's first, second, and sixth causes of action upon its
interpretation of the terms of that contract.
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However, the

parties dispute the facts underlying the making of such contract,
as well as the very terms of the contract.

Therefore, the trial

court erred in ordering summary dismissal of Dr. Seare's claims
based on its
2.

interpretation of the terms of the contract.

Was the contract ambiguous?

The trial court's ruling appears to be based on a conclusion
that the contract was unambiguous, although the trial court's
Order and Judgment did not so state.

On review of a trial

court's interpretation of a contract, the question whether a
contract is ambiguous is a question of law.

Frontier

Foundations, Inc. v. Lavton Constr. Co., 818 P.2d 1040, 1041
(Utah App. 1991) (Citations omitted).

M

[I]f a contract is

determined to be unambiguous, its interpretation is also a
question of law." Id. (Citations omitted).

On appeal, questions

of law are accorded no deference, but are reviewed for
correctness.

Id. (Citing Christenson v. Munns, 812 P.2d 69, 71

(Utah App. 1991 )).
The University claims that the very program for which the 3
+ 3 contract was entered did not, in fact, exist.

The University

posits that Dr. Seare was never admitted to their general surgery
training program.

This, despite the indisputable fact that Dr.

Seare ultimately completed five full years of general surgery
training as a resident in the University's general surgery
training program.

The University maintains that, since there was

no contract for the 3 + 3 program, it had no obligation to Dr.
Seare in terms of general surgery training.

The University would

have the court believe that its provision of a fourth and a fifth
year of training to Dr. Seare (in addition to the three years he
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had already completed) amounted to no more than sympathetic
accommodation because Dr. Seare was in a "difficult position."
Dr. Seare seeks to prove not only that the 3 + 3 program
existed, but also that other residents were accepted into the
program and obtained the signatures necessary to sit for the
board exams, despite having received training which varied from
the University's current 5 + 2 program.

Dr. Seare seeks to prove

that the course of conduct engaged in by the University in
providing a fourth and fifth year of training to Dr. Seare
manifests the University's continuing obligation to Dr. Seare as
a resident in the University's general surgery training proram.
Furthermore, Dr. Seare submits that, if the contract was
unambiguous, then evidence outside the "four corners" of his
contract with the University, constituted by the five annual
houseofficer contracts (Exhibits I-A through I-B ), may be
inadmissible to alter or "explain" away express or implied
provisions of the contract.

Under this analysis, the four

corners of the five houseofficer contracts unequivocally express
the University's obligation to provide training adequate for
certification to sit for the board exams and to provide such
certification upon satisfactory completion of that training, as
provided by the University.
Alternatively, if a contract is ambiguous and the case is
decided on summary judgment, that judgment can be affirmed only
if the undisputed material facts, concerning the parties' intent,
demonstrate the successful litigant's position is correct as a
matter of law.

Fashion Place Inv., Ltd. v. Salt Lake County, 776

P.2d 941, 943 (Utah App. 1989), Utah R.Civ.P. 56(c).
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3.

What was the intent of the parties?

Contracts are to be construed in light of the reasonable
expectations of the parties as evidenced by the purpose and
language of the contract.

DeBrv v. Occidental/Nebraska Fed. Sav.

Bank, 754 P.2d 60, 62 (Utah 1988) (citing Nixon & Nixon, Inc. v.
John New & Assocs., 641 P.2d 144, 146 (Utah 1982).

The meaning

and effect to be given a contract depend upon the intent of the
parties.

Id. (citing Thomas J. Peck & Sons, Inc. v. Lee Rock

Prod., Inc., 515 P.2d 446, 448 (Utah 1973)).

The conduct of the

parties often clearly demonstrates their intent, and helps to
define their "reasonable expectations.1' DeBrv 754 P. 2d at 62
The University offered, and Dr. Seare accepted, appointment
as a resident in the University's 3 + 3 general surgery/plastic
surgery program.

In entering the contract, Dr. Seare intended to

satisfactorily fulfill the reasonable and necessary requirements
of the University's general surgery training program as the only
prerequisite to sitting for the board examinations.

At that

time, he intended to complete three years of general surgery
training and then enter the three-year plastic surgery program.
When the University subsequently breached the 3 + 3 contract, Dr.
Seare sought to mitigate his damages, and intended to sue the
University if necessary, but his primary intention was to
satisfactorily complete his resident training.
For these reasons, Dr. Seare accepted and satisfactorily
completed a fourth and a fifth year of general surgery training
as provided by the University.

Dr. Seare sought such

"accomodation" because he was deprived of his contractual right
to enter the three-year plastic surgery program, which was to
33

follow his already-completed three years of general surgery
training.
The University represents that

fl

officially11 it had no

intention regarding the 3 + 3 program, for it asserts that the
program did not exist.

H

Officially," the University intended to

cater to the professional desires of Dr. Lister, the incoming
Chief of the Division of Plastic Surgery, by allowing him to
decide whether or not to pursue the 3 + 3 program.
Astonishingly, the University's intentions vis
who was a bona fide

a vis

Dr. Seare,

resident in the University's general surgery

training program, included leaving him "hanging" after three
years of general surgery training.

Thus, "the issue of good

faith is both material and disputed."

Territorial Sav. & Loan

Assoc, v. Baird, 781 P.2d 452, 461 (Utah App. 1989).

The

question of what constitutes good faith "involves a subjective
interpretation of all the surrounding circumstances."

Id.

Dr. Seare asserts that no reasonable resident would
knowingly invest five years into a program which was not
"structured" to prepare him for certification to sit for the
general surgery board examinations.

The University claims Dr.

Seare was never accepted into a general surgery program, and in
fact did not complete a standard general surgery residency.

Yet

Dr. Seare clearly did complete five years of a program provided
to him by the University.

What expectations may be assigned to

the parties in these circumstances?
reasonable may be implied.

Only that which is

Peretti v. State of Mont., 464 F.

Supp. 784, 787 (D. Mont. 1979), rev'd
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on other

grounds,

661 F.2d

756 (9th Cir. 1981).

This question is for the jury.

Baird, 781

P.2d at 461.
Dr. Seare repectfully submits that there are no undisputed
material facts, regarding the parties intent, which demonstrate
the University's position is correct as a matter of law.
Therefore, Dr. Seare appeals to this court to reverse the
District Court's Order and Summary Judgment, and to remand this
case for trial on its merits.
II.

THE DISTRICT COURT'S SUMMARY DISMISSAL OF DR. SEARE'S BREACH
OF CONTRACT CLAIM WAS MANIFEST ERROR AND SHOULD BE REVERSED.
The District Court concluded that, as a matter of law, the

terms of the annual houseofficer contract for the fourth year, in
particular, modified the terms of the 3 + 3 contract.

The

District Court accordingly deemed as "waived or excused11 ,fany
pre-modification contractual rights which conflict with the terms
of the contract as modified."

On that basis, the District Court

summarily dismissed Dr. Seare's claim for breach of contract.
"In granting summary judgment, a trial court must not weigh or
resolve disputed evidence."

Territorial Savings & Loan Assoc, v.

Baird, 781 P.2d 452, 456 (Utah App. 1989) (citations omitted).
"[T]he sole inquiry to be determined [by the trial court] is
whether there is a material issue of fact to be decided." Id.
(Quoting W.M. Barnes Co. v. Sohio Natural Resources Co., 627 P.2d
56, 59 (Utah 1991)).

Here, the parties dispute the facts

underlying the contract for the 3 + 3 program.

They also dispute

the facts and inferences arising from the acts and
representations surrounding the agreements by which the
University provided to Dr. Seare his fourth and fifth years of
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general surgery training.

Genuine issues of material fact exist

which preclude summary judgment as a matter of law.
Dr. Seare alleges that the University breached its contract
to provide to Dr. Seare a comprehensive general surgery/plastic
surgery training program.

Dr. Seare asserts that the

University's provision of a fourth and fifth year of general
surgery training was nothing less than the fulfillment of the
University's contractual obligation to Dr. Seare to provide such
training as would adequately prepare any general surgery
resident, who satisfactorily completed that training, to sit for
the general surgery board exams.
Furthermore, Dr. Seare asserts that the houseofficer
contracts constitute annual written evidence of the agreement
between himself and the University.

Dr. Seare submits that the

five annual houseofficer contracts, and each of them (Exhibits IA through I-E ), on their face prove:
[1] that they express and, thus, cannot be mutually
exclusive of, the contract between the parties to this suit;
[2] that they were and are necessary evidence of the
contract between the parties, for they were and continue to
be executed annually by every resident in the University's
general surgery training program as necessary components of
the contract between the University and the resident for
comprehensive general surgery training;
[3] that, as such, they unequivocally evidence those
promises and representations which constitute the contract
between the parties to this suit.
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For example, and without limitation, (a) the houseofficer
contracts evidence the annual steps or phases of a resident's
training pursuant to the University's comprehensive general
surgery training program culminating in certification to sit for
the board exams; and (b) on their face, each of the houseofficer
contracts declares that Dr. Seare was a participant in a ''general
surgery training program," and they note the houseofficer's
"training level in [the] program."

Dr. Seare's training level

advanced annually from level I through level V, successively and
without interruption.
Furthermore, Section 5 of the houseofficer contracts, and
each of them, states as follows:
"The University of Utah Affiliated Hospitals agree
to:
(a) Provide a suitable environment for educational
experience and training in the special areas of
the above-named training program.
(b) Provide an educational and training program
that meets the standards of the "Essentials of
Approved Residencies," prepared by the Accrediting
Council on Graduate Medical Education.
(c) Provide an appropriate certificate upon
satisfactory completion of the education and
training program.
Thus, Section 5 of each annual houseofficer contract expresses
explicit promises by the University, through its affiliated
hospitals, to "provide an educational and training program that
meets the standards of the "Essentials of Approved Residencies,"
and to "provide an appropriate certificate upon satisfactory
completion of the education and training program."
Additionally, the annual "physician biographic records"
(Exhibit II ) state that Dr. Seare was, year after year, a
"resident, in general surgery"; that his status as such was
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"being reconfirmedM; and that the

ff

doctor will continue 1 more

year in SAME program." (Emphasis in original.)

The University

admitted in its Answer to Dr. Seare's Verified Complaint that Dr.
Seare "was allowed to complete his fifth year of general surgery
residency" and that "[Dr. Seare] has completed his fifth year of
a general surgery residency." (Emphasis added.) Answer,
paragraphs 15 and 16 (Exhibit V ) .
In interpreting a contract, Utah courts "first look to the
four corners of the agreement to determine the intentions of the
parties," and the use of extrinsic evidence is permitted only if
the contract is ambiguous.

Webb v. R.O.A. General, Inc., 804

P.2d 547, 552 (Utah App. 1991) (citing Ron Case Roofing & Asphalt
v. Blomguist, 773 P.2d 1382, 1385 (Utah 1989)).

The four corners

of the five annual houseofficer contracts contain the promises
and representations made by the University and by Dr. Seare.
These promises and representations did not change materially over
the course of five years.

On the contrary, Dr. Seare's

uninterrupted progression through the University's general
surgery training program is clearly evidenced by these
houseofficer contracts.

There is no language contained in the

fourth annual houseofficer contract which is in any way different
from the language contained in the first, second, third or fifth
annual houseofficer contracts.

Thus, based on the trial court's

apparent premise that the contract was unambiguous, its
conclusion that the fourth annual houseofficer contract modified,
as being in conflict with and exclusive of, the contract between
Dr. Seare and the University is manifest error and should be
reversed, and the case remanded for trial on the merits.
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Alternatively, if the contract is held to be ambiguous, and
if genuine issues of material fact exist, the trial court's
determination must be reversed and this case must be remanded for
further proceedings.

Creekview Apts. v. State Farm Ins. Co., 771

P.2d 693, 695 (Utah App. 1989).

Accord, McKee v. Williams, 741

P.2d 978, 982 (Utah App. 1987).
III. THE DISTRICT COURT'S DISMISSAL OF DR. SEARE'S CLAIM OF
BREACH OF IMPLIED COVENANTS OF GOOD FAITH AND FAIR DEALING
IS BASED ON ERRONEOUS PREMISES, IS MANIFEST ERROR, AND
SHOULD BE REVERSED.
The District Court concluded that Mthe only implied contract
was to certify [Dr. Seare] to sit for the general surgery boards
on the premise that [Dr. Seare] would pursue additional training
in plastic surgery," and that "[individual University defendant]
McGreevy was prepared to certify [Dr. Seare] to sit for the
general surgery boards upon [Dr. Seare's] acceptance into a
plastic surgery residency."

That is, manifestly, an erroneous

interpretation of the intent of the agreement between these
parties.
First, the University was and is in no position to dictate
to its residents whether and what further medical training they
must undertake.

In other words, certification for the boards may

not reasonably be made to hinge on a resident's pursuit of
"further training."

Second,

the prerequisite for certification

to take the board examinations is satisfactory completion of
general surgery training.

Satisfactory completion of the

University's general surgery training triggers the University's
obligation to certify the resident to sit for the board exams.
If Dr. Seare's five years of general surgery training were in
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some way insufficient, such insufficiency was the direct result
of the University's breach of contract, including the covenants
of implied good faith and fair dealing.
The District Court "negated" these implied covenants, which
bound the University to Dr. Seare, on the grounds that Dr. Seare
"failed to pursue additional training."

But this is an

irrational basis for the court's negation of obligations under
the contract.

The annual houseofficer contracts, and each of

them, unequivocally state that the University will provide not
only training adequate to prepare a resident for the board
examinations, but also the certification of satisfactory
completion of such training, which certification is required for
a resident to take the examinations.

There is no evidence which

tends to show that the University "premised" its promise to
certify Dr. Seare to sit for the board exams on his pursuit of
"further training."

Because the University, in breach of the

implied covenants of good faith and fair dealing, now claims that
Dr. Seare's fifth year was inadequate and, on this basis, refuses
to provide such certification to Dr. Seare, the District Court's
dismissal of Dr. Seare's breach of the implied covenants of good
faith and fair dealing claim is manifest error, and should be
reversed.
IV.

THE DISTRICT COURT'S SUMMARY DISMISSAL OF DR. SEARE'S CLAIM
FOR RELIEF PURSUANT TO 42 U.S.C. § 1983 IS MANIFEST ERROR,
FOR THE INDIVIDUAL DEFENDANTS, SUED IN THEIR OFFICIAL
CAPACITIES, ARE "PERSONS11 FOR PURPOSES OF PROSPECTIVE RELIEF
PURSUANT TO 42 U.S.C. § 1983
The District Court erred in its conclusion that Defendants

Gay and McGreevy, sued here in their official capacities, are not
''persons'1 for puposes of a § 1983 action.
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Dr. Seare may seek

prospective relief against these individual defendants, sued in
their official capacities for violations of his rights under
federal law.

Ex Parte Young, 209 U.S. 123, 28 S.Ct. 441 (1908).

Contrary to the District Court's ruling, the holding in Will v.
Michigan Dep't of State Police, 109 S.Ct. 2304 (1989) does not
govern § 1983 claims seeking prospective relief, and individual
University defendants Gay and McGreevy are considered "persons11
for purposes of a § 1983 action seeking prospective relief.
The University has asserted that Dr. Seare's fifth year
training was inadequate because it did not include training at
the Veteran's Hospital.

The record in this case contains

recommendations that Dr. Seare be provided with six months'
training at the Veteran's Hospital.

If Dr. Seare can prove his

claims at trial, these individual defendants may be ordered to
provide such training to Dr. Seare.

Such prospective relief is

one form of relief available to appellant under §1983 and under
the doctrine of specific performance.

Therefore, Dr. Seare's

third cause of action was inappropriately dismissed and the
District Court's entry of summary judgment for the University was
manifest error, and should be reversed.
V.

THE DISTRICT COURT'S RULING THAT DR. SEARE ALLEGED NO
PROTECTIBLE LIBERTY OR PROPERTY INTEREST TO SUPPORT HIS
§1983 CLAIM IS MANIFEST ERROR, AND SHOULD BE REVERSED.
The contractual nature of the relationship between a student

and his school has been acknowledged by state and federal courts.
Slaughter v. Briaham Young Univ., 514 F.2d 622 (10th Cir. 1975);
Peretti v. Mont., 464 F. Supp. 784 (D. Mont. 1979); Dohertv v.
So. College of Optometry, 862 F.2d 570 (6th Cir. 1988); Baneriee
v. Roberts, 641 F. Supp. 1093 (D. Conn. 1986); Russell v. Salve
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Regina College, 649 F. Supp. 391 (D. R.I. 1986); Anderson v.
Regents of the Univ. of Cal., 22 Cal. App. 3d 763 (1972).

The

constitutionally protected status of the interests of a student
in attending a public (,!stateM) university has also been
acknowledged in the courts.

Davis v. Regis College, 830 P.2d

1098 (Colo. App. 1991); Anderson v. Regents of the Univ. of Cal.,
22 Cal. App. 3d 763 (1972); Conard v. Univ. of Wash., 814 P.2d
1242 (Wash. App. 1991).

Courts view the student-university

relationship as one of contract with certain constitutional
protections required if the institution is public.
Flagg Buchter, Contract
Relationship,

Law and the

Jonathan

Student-University

48 Ind.L.J. 253, 254 (1972).

Accord, Peretti v.

State of Mont., 464 F.Supp. 784, 787 (D. Mont. 1979).

As between

the University and the student, "a contract is created with the
state which, by its very nature, incorporates constitutional
principles of due process." Anderson v. Regents of the Univ. of
Calif., 22 Cal. App. 3d 763, 770 (1972).

This contractual

relationship is summarized in the Notre Dame Law Journal as
follows:
This contract is conceived of as one by which the
student agrees to pay all required fees, maintain the
prescribed level of academic achievement, and observe
the school's disciplinary regulations, in return for
which the school agrees to allow the student to pursue
his course of studies and be granted [an appropriate
certificate] upon the successful completion thereof.
Since a formal contract is rarely prepared, the general
nature and terms of the agreement are usually implied,
with specific terms to be found in the university
bulletin and other publications; custom and usages can
also become specific terms by implication. This
contract has been upheld against attacks based upon
lack of consideration, the statute of frauds, and lack
of mutuality of obligation.
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Note, Expulsion
Remedies,

of College

and Professional

Students

- Rights

and

38 Notre Dame L.J. 174, 183 (1962); Accord, Peretti,

464 F.Supp. at 786-87 (citations omitted).
The actions taken by the University and its agents deprived
Dr. Seare of the general surgery training he bargained for.
Their subsequent refusal to certify him to sit for the board
exams, after he had completed five years of general surgery
training as provided by the University, further violated Dr.
Seare's right to contract.

These actions amount to State

interference with Dr. Seare's constitutionally-guaranteed right
to the benefits of the contract he made with the University.
This right is within the Fifth amendment's protection of life,
liberty, or property as applied to the states through the 14th
amendment.

"Without doubt, (liberty) denotes not merely freedom

from bodily restraint but also the right of the individual to
contract . . .If Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct.
625, 626-27 (1923).

A contract so protected may be either

express or implied.

See Perry v. Sindermann, 408 U.S. 593, 601-

02 (1972).

Explicit contractual provisions may be supplemented

by other agreements implied from the flthe promisor's words and
conduct in the light of the surrounding circumstances." 3 A.
Corbin on Contracts § 562 (1960).

Accord, Peretti, 464 F.Supp.

at 787.
"Once a right comes into existence under law, a state may
not destroy the right by an act of the legislature . . . " Lynch
v. United States, 292 U.S. 571 (1934), "or, as in this case, by
an act of an administrative body making the exercise of the right
impossible."

Peretti, 464 F.Supp. at 788. Thus, the
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University's action, by and through its agents, violated Dr.
Seare's constitutional rights and he is entitled to seek relief
under 42 U.S.C. § 1983.

CONCLUSION
The District Court's entry of summary judgment against Dr.
Seare was manifest error and should be reversed.

The trial

court's legal conclusions attempt to resolve genuine issues of
material fact, disputed by the parties.

The trial court also

made erroneous legal conclusions concerning Dr. Seare's § 1983
and Constitutional claims and remedies.

Precise Relief Sought
Dr. Seare respectfully requests that the District Court's
Order and Judgment be reversed and that this case be remanded for
trial on the merits.

DATED this 29th day of May, 1993

L. ZANE GILL, P.C,
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HOUSEOFFICER CONTRACT
1984-85
A

contractual

HOSPITALS, and
beginning

agreement

between

Jerald G. Seare

June 24, 1984

the UNIVERSITY

OF UTAH AFFILIATED

M.D., is entered into for the year

and ending

June 30, 1985

.

It is understood that this contract serves as a single statement of
understanding between the Houseofficer and each of the University of Utah
Affiliated Hospitals. The term "University of Utah Affiliated Hospitals"
refers to all of the Affiliated Hospitals collectively as represented by the
Office of Graduate Medical Education located at the University of Utah School
of Medicine. The term "Hospital*1 in this document refers to the specific
hospital where the Houseofficer is on rotation at a given time. The
University of Utah Affiliated Hospitals agree and the Houseofficer accepts
appointment under the following terms and conditions:
1.

Training Program

Surgery C-Preliminary

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

I
«

Level*

I

. Stipend Amount $ 20,100

per annum*"-.

a.

Living Quarters:
quarters.

The Hospital shall provide suitable on-call

b.

Uniforms: Four sets of uniforms are issued on loan to
Houseofficers.

c.

Laundry: The Hospital launders all issued uniforms of
Houseofficers at no charge.

d.

Vacation:
Houseofficers shall receive three weeks of paid
annual vacation if Board and educational requirements so allow
as determined by the Program Director.

e.

The Hospital agrees to provide insurance or other indemnity for
the hospital's liability respective to the Houseofficer acting
in the performance of his/her duties or in the course and scope
of his/her assignment.
The University of Utah School of
Medicine agrees to provide insurance or other indemnity for its
liability respective to the Houseofficer acting in the
performance of his/her duties or in the course and scope of
his/her assignment.

*May differ from level of program if credit has been given for previous
training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers
receive slightly more than shown as they begin a week before the
residents. They will be paid for 53 weeks and receive three of those weeks
off as vacation with pay.

5.

f.

Meals on call will be provided to any resident required to
spend the night in any affiliated hospital as part of his/her
training program.

g.

Health Insurance*: Houseofficers and member of their
immediate family are eligible for a University of Utah Group
Health Insurance Plan which provides the option of Blue
Cross/Blue Shield or Family Health Plan/Utah.
If care is
provided to the Houseofficer and members of their immediate
family at one of the University of Utah Affiliated Hospitals,
that hospital will write off the balance of covered procedures
not
paid
by
insurance.
Charges
for
services
not covered by insurance
are
the
responsibility
of
the
individual
Houseofficer.
Houseofficers
without
health
insurance, or with a less complete form of health insurance
coverage, are responsible for all charges which would normally
be reimbursed through the University of Utah Group Health
Insurance Plan.

h.

Disability
Insurance*:
Houseofficers
are
eligible
to
participate in the University of Utah Housestaff Disability
Group Plan, written for physicians and includes an own-occupation
clause.

i.

Accident
Insurance*:
Houseofficers
are
eligible
t*o
participate in the University of Utah's 24 Hour Accident
Insurance Program.

j.

Life Insurance*: Houseofficers are eligible to participate in
the University of Utah!s Term Life Insurance Program.

k.

Dental Insurance*: Houseofficers are eligible to participate
in the University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:

6.

a.

Provide a suitable environment for educational experience and
training in the special areas of the above-named training
program.

b.

Provide an educational and training program that meets the
standards of the "Essentials of Approved Residencies", prepared
by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion
of the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his ability the
customary duties and obligations of the above-named training
program.

*Premium costs for these benefits are shared by the University of Utah
Affiliated Hospitals for those on the University of Utah Affiliated Hospital's
payroll.
Houseofficers on other funding sources (stipends, fellowships,
traineeships, etc.) pay the full cost.
-2-

nnnnzii

Hospitals

Medical

Staff* s

bylaws,

rules

and

regulations.

c.

Satisfactorily complete in a timely manner all Hospital records
pertaining to the Houseofficer's involvement in the care and
treatment of patients.

d.

Refrain from accepting fees
rendered at the Hospital.

e.

Obtain a valid Utah Medical License. Utah law requires an
internship before licensure, therefore all housestaff will
obtain a Utah license within 30 days of completion of
internship, or date of hire if beginning at level 2 or above.

f.

Comply with University of Utah Medical Center policy regarding
ACLS certification for housestaff.

from

any patient for services

It is mutually agreed that in order to achieve continuity of the
above Residency Program, a determination will be made concerning
the appointment to the subsequent residency year on or before

8.

Grievance Procedure:
a.

No Houseofficer will be disciplined or dismissed during the
contract year without an equitable and satisfactory review and
hearing as established pursuant to the University of Utah
Affiliated Hospitalfs Grievance Procedure.

b.

A breach of the contract by either party shall be subject to
proper review in accordance with the University of Utah
Affiliated Hospital's Grievance Procedure.

9. The University of Utah Affiliated Hospitals believes that moonlighting by Houseofficers generally
education objectives of Houseofficer
discouraged.

is inconsistent with the
training and is therefore

Date:

*'*/*/

HousjxSffic^af ' "

Date:

Date:
Chairmanr/Affiliated Hospitals Committee

Original Contract to be maintained in
the Office of Graduate Medical Education.

cc:

Houseofficer
Program Director

tf-^-sy

Di££ctor
Graduate Medical Education
Contract for 1984-85 Year
Revised 12/83
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HOUSEOFFICER CONTRACT
1985-86
A contractual agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS,
and

JERALD 6. SEARE
July K

1985

M.D., is entered into for the year beginning
and ending

June 30. 1986

It is understood that this contract serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated
Hospitals. The term "University of Utah Affiliated Hospitals" refers to all
of the Affiliated Hospitals collectively as represented by the Office of Graduate
Medical Education located at the University of Utah School of Medicine. The
term "Hospital" in this document refers to the specific hospital where the
Houseofficer is on rotation at a given time. The University of Utah Affiliated
Hospitals agree and the Houseofficer accepts appointment under the following
terms and conditions:
1.

Training Program

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level*

Surgery - Preliminary
II

II . Stipend Amount $22,250

per annum**.

a.

Living Quarters:
quarters.

The Hospital shalj provide suitable on-call

b.

Uniforms: Four sets of uniforms are issued on loan to
Houseofficers.

c.

Laundry: The Hospital launders all issued uniforms of
Houseofficers at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid
annual vacation if Board and educational requirements so allow
as determined by the Program Director.

e.

The Hospital agrees to provide insurance or other indemnity for
the hospital's liability respective to the Houseofficer acting
in the performance of his/her duties or in the course and scope
of his/her assignment. The University of Utah School of Medicine
agrees to provide insurance or other indemnity for its liability
respective to the Houseofficer acting in the performance of his/her
duties or in the course and scope of his/her assignment.

*May differ from level of program if credit has been given for previous
training.
*This reflects the annual salary for a 52-week period. Level I Houseofficers
receive slightly more than shown as they begin a week before the residents.
They will be paid for 53 weeks and receive three of those weeks off as
vacation with pay.

1
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f.

Meals on call will be provided to any resident required to spend
the night in any affiliated hospital as part of his/her training
program.

g.

Health Insurance*: Houseoffficers and member of their immediate
family are eligible for the University of Utah Blue Cross/Blue
Shield Group Health Insurance Plan. If care is provided to the
Houseofficer and members of their immediate family at one of the
University of Utah Affiliated Hospitals, that hospital will write
off the balance of covered procedures not paid by insurance.
Charges for services not covered by insurance are the responsibility
of the individual Houseofficer. Houseofficers without health
insurance, or with a less complete form of health insurance coverage,
are responsible for all charges which would normally be reimbursed
through the University of Utah Group Health Insurance Plan.

h. Disability Insurance: Houseofficers are eligible to participate
in the University of Utah Housestaff Disability Group Plan, written
for physicians and includes an own-occupation clause.
i. Accident Insurance*:
Houseofficers are eligible to participate
in the University of Utah's 24 Hour Accident Insurance Program.

5.

6.

j.

Life Insurance*: Houseofficers are eligible to participate in
the University of Utah's Term Life Insurance Program.

k.

Dental Insurance*: Houseofficers are eligible to participate in
the University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and
training in the special areas of the above-named training
program.

b.

Provide an educational and training program that meets the
standards of the "Essentials of Approved Residencies", prepared
by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion
of the education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his ability the
customary duties and obligations of the above-named training
program.

b.

Abide by the Hospital policies and procedures and the Hospital's
Medical Staff's bylaws, rules and regulations.

*Premium costs for these benefits are shared by the University of Utah
Affiliated Hospitals for those on the University of Utah Affiliated
Hospital's payroll. Houseofficers on other funding sources (stipends,
fellowships, traineeships, etc.) pay the full cost.

2
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c.

Satisfactorily complete in a timely manner all Hospital records
pertaining to the Houseofficer1s involvement in the care and
treatment of patients.

d.

Refrain from accepting fees from any patient for services
rendered at the Hospital.

e.

Obtain a valid Utah Medical License. Utah law requires an internship before licensure, therefore all housestaff will obtain a Utah
license within 30 days of completion of internship, or date of
hire if beginning at level 2 or above. If not licensed within 30
days program director can suspend houseofficer without pay until
licensed.

f.

Comply with University of Utah Medical Center policy regarding
ACLS certification for housestaff.

7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the appointment to the subsequent residency year on or before
.

8.

Grievance Procedure:
a.

No Houseofficer will be disciplined or dismissed during the
contract year without an equitable and satisfactory review and
hearing as established pursuant to the University of Utah
Affiliated Hospital's Grievance Procedure.

b.

A breach of the contract by either party shall be subject to
proper review in accordance with the University of Utah Affiliated
Hospital's Grievance Procedure.

The University of Utah Affiliated Hospitals believes that moonlighting
by Houseofficers generally is inconsistent with the education
objectives of Houseofficer training and is therefore discouraged.

Date:

<#• <
Training Program Director

^

/

Date:

y

3/'?

/fc'

^//^/rs

^

Date:

V'-/6-/S~

Chainrtan/Affiliated Hospitals Committee

Director
Graduate Medical Education
Original Contract to be maintained i n
the Office of Graduate Medical Education
cc:

Contract for 1985-86 Year
Revised 11/84

Houseofficer

Program Director
3
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Exhibit l-C

HOUSEOFFICER CONTRACT
1986-87
This agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS, and
Jerald 6. Seare
, M *D. (Houseofficer)
is entered into for one
beginning
July 1. 1986
and ending June 30, 1987
.

year

This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively represented
by the Graduate Medical Education Committee (GMEC) located at the University of Utah
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer accept;
appointment under the following terms and conditions:
1.

Training Program

Surgery - Preliminary

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level * H I

III
Stipend Amount $ 24,560

The

Hospital

shall

per annum**

a.

Living Quarters:
quarters.

provide

suitable

on-call

b.

Uniforms:

c.

Laundry: The Hospital launders all issued uniforms of Houseofficers
at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid
annual
vacation if Board and educational requirements so allow as determined
by the Program Director.

e.

The hospital will provide insurance or other indemnity for liability
of the Houseofficer and the Hospital while acting in the performance
of his/her duties or in the course and scope of his/her assignment:.
Insurance or other liability coverage will be provided to the
Houseofficer in rotations outside the affiliated hospital system, but
within the State of Utah, provided, however, that such rotation has
been duly approved in writing upon such terms as determined by the
GMEC. It is understood that a Houseofficer who participates in a
rotation outside of the State of Utah is not covered by liability
insurance or other indemnity, and such participation will not be
approved by the GMEC for any purpose unless arrangements, in writing,
are made in advance by the Houseofficer for liability insurance or
indemnity coverage during the out-of-state rotation, satisfactory to
the GMEC.

Four sets of uniforms are issued on loan to Houseofficers.

*May differ from level of program if credit has been given for previous training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers receive
slightly more than shown as they begin a week before the residents. They will be paid
for 53 weeks and receive three of those weeks off as vacation with pay.

5.

6.

f.

Meals on call will be provided to a Houseofficer required to spend
the night in any affiliated hospital as part of his/her training
program.

g.

Health Insurance*: The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Blue Shield Group Health Insurance Plan
(Blue Cross Health Plan). If care is provided to the Houseofficer
and members of his/her immediate family at one of the Affiliated
Hospitals, that hospital will write off the balance of covered
procedures not paid by insurance provided under the Blue Cross Health
Plan. Charges for services not covered under the Blue Cross Health
Plan are the responsibility of the individual Houseofficer.
A
Houseofficer and his/her family who remains without health insurance,
or with health insurance coverage which is less comprehensive than
the Blue Cross Health Plan, is responsible for all charges which
would normally be reimbursed through the University Health Plan.

h.

Disability Insurance: A Houseofficer is eligible to participate in
the University of Utah Housestaff Disability Group D lan, written for
physicians and includes an own-occupation clause.

i.

Accident Insurance*: A Houseofficer is eligible to participate in
the University of Utah's 24-Hour Accident Insurance Program.

j.

Life Insurance*: A Houseofficer is eligible to participate in the
University of Utah's Term Life Insurance Program.

k.

Dental Insurance*: A Houseofficer is eligible to participate in the
University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and
training in the special areas of the above-named training program.

b.

Provide an educational and training program that meets the standards
of the "Essentials of Approved Residencies", prepared by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory
the education and training program.

completion

of

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the
customary duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures
Medical Staff bylaws, rules and regulations.

c.

Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy of University Hospital Medical Records Policy
attached).

and the

Hospital's

•Premium costs for these benefits are shared by the University of Utah Affiliated
Hospitals for those on the University of Utah Affiliated Hospital's payroll. Houseofficers on other funding sources (stipends, fellowships, traineeships, etc.) pay the
full cost.
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the Hospital.
e.

Obtain a valid Utah Medical License. Utah law requires an internship
before licensure, therefore, the houseofficer will obtain a Utah
license within 30 days of completion of internship, or date of hire
if beginning at level 2 or above. If not licensed within 30 days
program director may suspend Houseofficer without pay until licensed.

f.

Comply with University of Utah Medical Center policy regarding ACLS
certification for housestaff.

7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the appointment to the subsequent residency year on or before
.

8.

Grievance Procedure:

9.

a.

No Houseofficer will be disciplined or dismissed during the contract
year without an equitable and satisfactory review and hearing as
established pursuant to the University of Utah Affiliated Hospital's
Grievance Procedure.

h.

A breach of the contract by either party shall be subject to proper
review in accordance with the University of Utah Affiliated
Hospital's Grievance Procedure.
f

The University of Utah Affiliated Hospitals believes that moonlighting by
Houseofficers generally is inconsistent with the education objectives of
Houseofficer training and is therefore discouraged. The University of
Utah Affiliated Hospitals will not provide malpractice liability coverage
for moonlighting.

IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set forth.

t/sL H4^<<,

'4#W
Houseofficer

Training Program Director

^

Date:

/ / 29

Date:

*A/r*

f

^/rr,

/fo

Date:

Chartnn&n, Affiliated Hospitals Committee

Date:

2//2-/M*

Director, Graduate Medical Education

Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer
Program Director

Contract for 1986-87 Year
Revised 11/4/85
(3)
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Exhibit l-D

HOUSEOFFICER CONTRACT
1987-88
This agreement between the UNIVERSITY OF UTAH AFFILIATED HOSPITALS, and
Jerald G. Seare
, M.D. (Houseofficer)
is entered into for one year
beginning July 1, 1987
and ending June 30, 1988
.
This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively represented
by the Graduate Medical Education Committee (6MEC) located at the University of Utah
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer accepts
appointment under the following terms and conditions:
1.

Training Program

2.

Training Level in Program

3.

Stipend:

4.

Benefits:

Level *

Surgery

IV

iy
Stipend Amount $ 26,660

The

Hospital

shall

per annum**

a.

Living Quarters:
quarters.

provide

suitable

on-call

b.

Uniforms:

c.

Laundry: The
at no charge.

d.

Vacation: Houseofficers shall receive three weeks of paid
annual
vacation if Board and educational requirements so allow as determined
by the Program Director.

e.

The hospital will provide insurance or other indemnity for liability
of the Houseofficer and the Hospital while acting in the performance
of his/her duties or in the course and scope of his/her assignment.
Insurance or other liability coverage will be provided to the
Houseofficer in rotations outside the affiliated hospital system, but
within the State of Utah, provided, however, that such rotation has
been duly approved in writing upon such terms as determined by the
GMEC. It is understood that a Houseofficer who participates in a
rotation outside of the State of Utah is not covered by liability
insurance or other indemnity, and such participation will not be
approved by the GMEC for any purpose unless arrangements, in writing,
are made in advance by the Houseofficer for liability insurance or
indemnity coverage during the out-of-state rotation, satisfactory to
the GMEC.

Four sets of uniforms are issued on loan to Houseofficers.
Hospital launders all issued uniforms of Houseofficers

*May differ from level of program if credit has been given for previous training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers receive
slightly more than shown as they begin a week before the residents. They will be paid
for 53 weeks and receive three of those weeks off as vacation with pay.
.

f.

Meals on call will be provided to a Houseofficer required to spend'
the night in any affiliated hospital as part of his/her training
program,

g.

Health Insurance*: The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Blue Shield Group Health Insurance Plan
(Blue Cross Health Plan).
If care is provided to the Houseofficer
and members of his/her immediate family at one of the Affiliated
Hospitals, that hospital will write off the balance of covered
procedures not paid by insurance provided under the Blue Cross Health
Plan. Charges for services not covered under the Blue Cross Health
Plan are the responsibility of the individual Houseofficer. A
Houseofficer and his/her family who remains without health insurance,
or with health insurance coverage which is less comprehensive than
the Blue Cross Health Plan, is responsible for all charges which
would normally be reimbursed through the University Health Plan.

h.

Disability Insurance:
A Houseofficer is eligible to participate in
the University of Utah Housestaff Disability Group Plan, written for
physicians and includes an own-occupation clause.

i. Accident Insurance*:
A Houseofficer is eligible to participate in
the University of Utah's 24-Hour Accident Insurance Program.

5,

6.

j.

Life Insurance*: A Houseofficer is eligible to participate
University of Utah's Term Life Insurance Program.

in the

k.

Dental Insurance*:
A Houseofficer is eligible to participate in the
University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational
experience and
training in the special areas of the above-named training program.

b.

Provide an educational and training program that meets the standards
of the "Essentials of Approved Residencies", prepared by the Accrediting Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion of
the education and training program,

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the
customary duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures and the Hospital's
Medical Staff bylaws, rules and regulations,

c.

Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy
of University Hospital Medical Records Policy
attached).

*Premium costs for these benefits are shared by the University of Utah Affiliated
Hospitals for those on the University of Utah Affiliated Hospital's payroll. Houseofficers on other funding sources (stipends, fellowships, traineeships, etc.) pay the
full cost.

d.

Refrain from accepting fees rrom any patient tor services renuereu at
the Hospital.
Obtain a valid Utah Medical License. Utah law requires an internship
before licensure, therefore, the houseofficer will obtain a Utah
license within 30 days of completion of internship, or date of hire
if beginning at level 2 or above. If not licensed within 30 days
program director may suspend Houseofficer without pay until licensed.
Comply with University of Utah Medical
certification for housestaff.

Center policy

regarding ACLS

7.

It is mutually agreed that in order to achieve continuity of the above
Residency Program, a determination will be made concerning the appointment to the subsequent residency year on or before
.

8.

Grievance Procedure:

9.

a.

No Houseofficer will be disciplined or dismissed during the contract
year without an equitable and satisfactory review and hearing as
established pursuant to the University of Utah Affiliated Hospital's
Grievance Procedure.

b.

A breach of the contract by either party shall be subject to orooer
review in
accordance with
the University of Utah Affiliated
Hospital f s Grievance Procedure.

The University of Utah Affiliated Hospitals believes that moonlighting by
Houseofficers generally is inconsistent with the education objectives of
Houseofficer training and is therefore discouraged.
The University of
Utah Affiliated Hospitals will not provide malpractice liability coverage
for moonlighting.

IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set forth.

**V

zf/r/fr

Date:

Date:

Hi*}*)

Date:

^3 /o?c /Z

Tra i n i n g program Di»/&ctor

3

7

Chairman,/Affiliated
Hospitals Committee
nyA
/

Date:

Z

frr/n

Director, Graduate Medical Education

Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer
Program Director

Contract for 1987-88 Year
Revised 09/26/86
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Exhibit l-E

UNIVERSITY OF UTAH AFFILIATED HOSPITALS
HOUSEOFFICER CONTRACT
1988-89
This agreement between the UNIVERSITY
OF UTAH AFFILIATED HOSPITALS, and
Jerald ft. Seare
> M - ° * (Houseofficer) is entered into for one year
beginning
,iniy i ^ iqaa
and ending
June 30, 1989
This agreement serves as a single statement of understanding between the Houseofficer and each of the University of Utah Affiliated Hospitals. The term "University
of Utah Affiliated Hospitals", as used herein, refers to all Hospitals providing
medical services to members of the public in the course of an approved medical or
other professional health care clinical training program, and collectively represented
by the Graduate Medical Education Committee (GMEC) located at the University of Utah
School of Medicine. The term "Hospital" as used herein, refers to the specific
affiliated hospital where the Houseofficer is on rotation at a given time.
The University of Utah Affiliated Hospitals agree and the Houseofficer accepts
appointment under the following terms and conditions:
1. Training Program

General Surgery

3. Stipend: Level *

j/

2. Training Level in Program
Stipend Amount $28,975

v

per annum**

f

4. Benefits:
a. Living Quarters: The Hospital shall provide suitable on-call quarters.
b. The hospital will provide insurance or other indemnity for liability of
the Houseofficer and the Hospital while acting in the performance of
his/her duties or in the course and scope of his/her assignment. Claims
arising after termination of training will be covered as long as the
claimant files an "intent to file" notice within the accepted time frame.
Insurance or other liability coverage will be provided to the
Houseofficer on rotations outside the affiliated hospital system, but
within the State of Utah, provided, however, that such rotation has been
duly approved in writing upon such terms as determined by the GMEC. It is
understood that a houseofficer who participates in a rotation outside of
tne State of Utah is not covered by liability insurance or other
indemnity, and such participation will not be approved by the GMEC for
any purpose unless arrangements, in writing, are made in advance by the
Houseofficer for liability insurance or indemnity coverage during the
out-of-state rotation, satisfactory to the GMEC.
c. Uniforms: Four sets of uniforms are issued on loan to Houseofficers,
and each Hospital will launder all issued uniforms at no cost.
d. Meals on call will be provided to a Houseofficer required to spend the
night in any affiliated hospital as part of his/her training program.
*May differ from level of program if credit has been given for previous training.
**This reflects the annual salary for a 52-week period. Level I Houseofficers receive
slightly more than shown as they begin a week before the residents. They will be paid
for 53 weeks and receive three of those weeks off as vacation with pay.

-??£

e.

Paid Leave:
Houseofficers shall receive three weeks of paid annual
vacation if Board and educational requirements so allow as determined by
the Program Director.
Medical leave (to include sick, maternity or
paternity) may be taken according to written departmental policy. Leave
for meetings may also be taken according to departmental policy.

f.

Health Insurance*:
The Houseofficer and members of his/her immediate
family, i.e. spouse and children, are eligible for enrollment in the
University of Utah Blue Cross/Blue Shield Group Health Insurance Plan
(Blue Cross Health Plan). If care is provided to the Houseofficer and
members of his/her immediate family at one of the Affiliated Hospitals,
that hospital will write off the balance of covered procedures not paid
by insurance provided under the Blue Cross Health Plan. CFarges for
services not covered under the Blue Cross Health Plan are the
responsibility of the individual Houseofficer.
A Houseofficer and
his/her family who remains without health insurance,
or with health
insurance coverage which is less comprehensive than the Blue Cross Health
Plan, is responsible for all charges which would normally be reimbursed
through the University Health Plan.

g.

Disability Insurance: A Houseofficer is eligible to participate in the
University of Utah Housestaff Disability Group Plan, written for physicians and includes an own-occupation clause.

h.

Accident Insurance*: A Houseofficer is*eligible to participate in the
University of Utah's 24-Hour Accident Insurance Program.

i. Life Insurance*: A Houseofficer is eligible to participate in the
University of Utah's Term Life Insurance Program.
j.
5.

6.

Dental Insurance*: A Houseofficer is eligible to participate in the
University of Utah Dental Plan.

The University of Utah Affiliated Hospitals agree to:
a.

Provide a suitable environment for educational experience and training in
the special areas of the above-named training program.

b.

Provide an educational and training program that meets the standards of
the "Essentials of Approved Residencies", prepared by the Accrediting
Council on Graduate Medical Education.

c.

Provide an appropriate certificate upon satisfactory completion of the
education and training program.

The Houseofficer agrees to:
a.

Perform satisfactorily and to the best of his/her ability the customary
duties and obligations of the above-named training program.

b.

Abide by the Hospital policies and procedures and the Hospital's Medical
Staff bylaws, rules and regulations.

*Premium costs for these benefits are shared by the University of Utah Affiliated
Hospitals for those on the University of Utah Affiliated Hospital's payroll.
Houseofficers on other funding sources (stipends, fellowships, traineeships, etc.) pay
the full cost.

c. Comply with the Medical Records Policies at each of the Affiliated
Hospitals (copy of University Hospital Medical Records Policy attached).
d.

Refrain from accepting fees from any patient for services rendered at
the Hospital.

e.

Obtain a valid Utah Medical License. Utah law requires an internship
before licensure, therefore, the Houseofficer will obtain a Utah
license within 30 days of completion of internship, or date of hire if
beginning at level 2 or above. If not licensed within 30 days program
director may suspend Houseofficer without pay until licensed.

f.

Comply with University of Utah Medical Center policy regarding ACLS
certification for housestaff.

7. It is mutually agreed that in order to achieve continuity of the above Residency
Program, a determination will be made concerning the appointment to the subsequent
residency year on or before
.
8. Grievance Procedure:
a.

No Houseofficer w i l l be disciplined or dismissed during the contract
year without an equitable and satisfactory review and hearing as •
established pursuant to the University of Utah A f f i l i a t e d Hospital's
Grievance Procedure.

b.

A breach of the contract by either party shall be subject to proper
review in accordance with the University of Utah A f f i l i a t e d Hospital's
Grievance Procedure.

9. The University of Utah A f f i l i a t e d Hospitals believes that moonlighting by
Houseofficers generally is i n c o n s i s t e n t with the education objectives of
Houseofficer t r a i n i n g and is therefore discouraged. The University of Utah
A f f i l i a t e d Hospitals w i l l not provide malpractice l i a b i l i t y coverage f o r
moonlighting,
IN WITNESS WHEREOF, the parties have hereunto set their hands on the dates as
hereinafter set f o r t h .
Houseo^fic^7

*'

dJL^

Date:

U> / r/

s it-ee

Date:
Trainii
^—
Hospitals Conroittee
r

, - , ^ y *; ,7 i <'-?Z.

Date:
Date:

&

*r-<f/-Sf
r

j /. v x

Director, Graduate Medical Education
Original Contract to be maintained in
the Office of Graduate Medical Education
cc:

Houseofficer
Program Director

Contract for 1988-89 Year
Revised 10/29/87
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Exhibit ll-A

09/22/87

AMERICAN MEDICAL ASSOCIATION
535 North Dearborn Street
Chicago Illinois
60610
\g»c>^/

Survey and Data Resources
Physician Biographic Records
(312) 645-5151

04,901,840,771

GS
PLEASE CONFIRM THAT PHYSICIAN COMPLETED GMT SHOWN BELOW AND NOTE ANY CHANGES

Personal Information:

Please verify and correct if necessary.

As Shown in AMA Masterfile:
Name:
Addr:
City:
Born:

49-0247
9 49-0247

SEARE,JERALD GILBERT, ,MD
U UTAH MED CTR BOX 3
SALT LAKE CITY UT
84132
06/04/49 <?SALT LAKE CITY.UT

Enter If New or Changed:
Name:
Addr:
City:
Born:

St:

/

/

Zip:

e

Medical Education: Graduated in 1984
From: UNIV OF UTAH SCH MED, SALT LAKE CITY UT 84132
Medical Licensure: NAT BD'85 UT'85

According to AMA records, Dr SEARE
is/was a
RESIDENT, OTHER YEARS in GENERAL SURGERY
Status: BEING RECONFIRMED
from 07/85 thru 06/87 aJ^UNIV UTAH MED^CTR
SALT LAKE CITY UT
This Information is: (^j Correct.
(^T Doctor will continue 1 more year in SAME, program
(_) Incorrect: Enter_C0RRECT information b^low:
_
Type: Res-PGY1:(_)
Res-PGY2 & up:(J
Clinical Fellow:(J
Research Fellow:(J
In:
Dates: From
/
thru
/
At:
City:
State:
Zip:
ACGME Program ID #:
Did Dr receive full credit? Yes:( )
No:( )

3 After the above GMT, did/will Dr SEARE

(select one)
( ) Begin Other GMT?
Enter GMT information:
_
j
^Type: Res/PGYl:(_)
Res/PGY2 & Up:(J
Clinical Fellow:(J
Research Fellow:(J
1 In:
Dates: From
/
thru
/

At:
City:

State:

Zip:

Enter Practice? Please show new address at top of form under "New or Changedn.
( ) Other? Please explain:

f)

Other GMT In AMA Records:
RESIDENT, FIRST YEAR
in GENERAL SURGERY
from 07/84 thru 06/85 at UNIV UTAH MED CTR

4^

Status: BEING RECONFIRMED
SALT LAKE CITY UT

zr-A

Exhibit ll-B

07/26/88

V^

AMERICAN MEDICAL ASSOCIATION
'535 North Dearborn Street
Chicago Illinois
60610

vJfOlC^

Survey and Data Resources
Physician Biographic Records
(312) 645-5151

04,901,840,771

rI PLEASE CONFIRM THAT PHYSICIAN COMPLETED GMT SHOWN BELOW AND NOTE ANY CHANGES
Personal Information:

49-0247

9 49-0247

Please verify and correct if necessary.

As Shown in AMA Masterfile:
Name:
Addr:
City:
Born:

GS

SEARE,JERALD GILBERT, ,MD
U UTAH MED CTR BOX 3
SALT LAKE CITY UT
84132
06/04/49 <?SALT LAKE CITY,UT

Enter If New or Changed:
Name:

Addr: > ^ \ ^Sfift ^ ^
City;<C^V^WV^
Born:

/

^^W,

Zip:^\^

/

Medical Education: Graduated in 1984
From: UNIV OF UTAH SCH MED, SALT LAKE CITY UT 84132
Medical Licensure: NAT BD'85 UT'85

According to AMA records, Dr SEARE
is/was a
RESIDENT, OTHER YEARS in GENERAL SURGERY
Status: BEING RECONFIRMED
from 07/85 thru 06/88 a£, UNIV UTAH MEDCTR
SALT LAKE CITY UT
This Information is: {yp Correct.
(^Doctor will continue 1 more year in SAME program
(_) Incorrect: Enter_CORRECT information below:
_
Type: Res-PGY1:(_)
Res-PGY2 &c up: (J
Clinical Fellow: (J
Research Fellow: (J
In:
Dates: From
/
thru
/
At:
City:
State:
Zip:
ACGME Program ID #:
Did Dr receive full credit? Yes: ( u ^ No: ( )

After the above GMT, did/will Dr SEARE
(select one)
(_) Begin Other GMT?_ Enter GMT information:
_
_
UType: Res/PGY1:(_)
Res/PGY2 & Up:(J
Clinical Fellow:(J
Research Fellow:(J
In:
Dates: From
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November 12 f 1986

Jerald G. Sears, M.D.
1609 East 900 South
Salt Lake City, Utah 84105
Dear Dr. Seare:
It is with great pleasure that I send this letter to
you as a formal acceptance into our Plastic Surgery Residency
program at the University of Utah Medical Center starting in
July 1987. As you know, this program is now a three (3)
year program.
Please acknowledge your acceptance in writing as soon
as possible so that we may complete your paperwork. A
contract stating your stipend as well as other provisions
will be mailed to you prior to the start of your residency.
I certainly speak on behalf of the division and on my
own behalf in stating that I am pleased to have you as one
of our new residents beginning in 1987. If you should have
any questions, please feel free to call my office. Best
regards.
Sincerely,

Louis Morales, Or,
Acting Chairman,
Division of Plastic Surgery

LM/ksn
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December 26, 1986

Louis Morales. Jr., M.D.
Division of Plastic Surgery
School of Medicine
50 North Medical Drive
Salt Lake City, Utah 84132
Dear Dr. Morales,
Thank you very much for your acceptance letter into the Plastic
Surgery Residency program, I would like to tender my formal
acceptance and add that I am looking forward to the experiences
of the next three (3) years. I will anticipate the arrival of
of a contract in the mail as stated in your letter.
Thank you for your confidence in me and your continued dedication
and support to the residents in the program.

Sincerely,

Jerry G. Seare. M.D.
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William A. Gay, Jr.. M.D.

chairman

January

9,

1987

Jerald G. Seare, M.D.
1609 East 900 South
Salt Lake City, Utah 84105
Dear Dr. Seare:
The Plastic Surgery Residency Program at the University of
Utah has recently undergone an internal reevaluation resulting
in the implementation of significant change.
First, as a result of both our internal review as well as the
solicitation of outside opinion, a full residency in General
Surgery (five years) leading to Board eligibility/certification by the American Board of Surgery will be a p r e r e q u i s i t e
for entrance into Plastic Surgery residency training at the
University of Utah. This decision takes into consideration
many factors peculiar to our local situation.
Specifically,
it is felt that at our institution three years of General
Surgery and three years of Plastic Surgery is inadequate to
train the type of plastic surgeon that we want coming from our
Medical Center.
Second, although the Plastic Surgery Residency Review Committee gave approval for the three/three program, this concept
was never approved by the Graduate Medical Education Committee
of the University of Utah School of Medicine.
Additionally,
within our institution there is funding for only a total of
four residents.
As you know, a satisfactory candidate for the Chair in Plastic
Surgery has not yet been identified.
It is, therefore, inap-

Department of Surgery

?panmeni or surgery
School of Medicine
^0 North Medical Drive
Ntit Lake Cit\ Itah 84132
/*<>!) <81-7104
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All candidates for plastic surgical training ifor
s
the immediately foreseeable future must have completed a full residency
in General Surgery and must be appointed by th e new Chief of
Plastic Surgery.
I fully realize that these changes will create difficulties
for you in the planning of your plastic surgical training.
H o w e v e r , it is in your best interests as well as the interests
of future trainees in Plastic Surgery that the quality of
plastic surgical training at the University of Utah not be
allowed to become compromised.
Since these policy changes and
decisions have originated in the office of the Department of
Surgery, not in the divisional office of Plastic Surgery,
please feel free to contact me regarding questions or comments.
Sincerely yours,
&

•

William A. Gay, Jr., M.D,
Professor and Chairman

mak
bcc:

Louis Morales, Jr,
Judi Short

M.D,
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Third Judicial District

DEC

4 1992

R. PAUL VAN DAM (3312)
Attorney General
BRUCE R. GARNER (4322)
BARBARA E. OCHOA (4102)
Assistant Attorneys General
236 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 538-1016

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
JERALD G. SEARE,
ORDER AND JUDGMENT
Plaintiff,
-vUNIVERSITY OF UTAH SCHOOL OF
MEDICINE, DEPARTMENT OF
SURGERY, an entity of the State
Of Utah; WILLIAM A. GAY, JR.;
JAMES M. McGREEVY, and JOHN
DOES I through X,

Civil No. C-89-5801
(Judge F. Dennis Frederick)

Defendants.
This matter came before the Court on October 26, 1992
on Defendants7 Motion for Summary Judgment.

Plaintiff was

represented by L. Zane Gill, Attorney at Law, and Defendants were
represented by Barbara E. Ochoa, Assistant Attorney General.
For purposes of this Motion, the Court accepted as true
all facts provided by Plaintiff in his Memorandum in Opposition
to Defendants' Motion for Summary Judgment, and the facts

accepted by Plaintiff in Defendants' Memorandum in Support of the
Motion for Summary Judgment.
The Court, having reviewed the memoranda filed in
connection with Defendants7 Motion for Summary Judgment, and
having heard oral argument, now rules as follows:
FIRST CAUSE OF ACTION
Plaintiff's first cause of action alleges breach of
contract on the basis that Defendants failed to allow Plaintiff
to complete a three-plus-three residency in plastic surgery.
The contract to provide Plaintiff with a three-plusthree residency in plastic surgery was subsequently modified by
the parties.

Defendant McGreevy's letter to Plaintiff dated

February 19, 1987 offered Plaintiff a fourth year in general
surgery beginning July 1, 19 87.

Plaintiff accepted this offer by

signing a Houseofficer Contract on March 17, 19 87.

Since the

terms of the two purported contracts are mutually exclusive, this
Court holds as a matter of law, that Plaintiff's original
contract was modified by the parties.

Any pre-modification

contractual rights which conflict with the terms of the contract
as modified are deemed waived or excused.

Therefore, Plaintiff's

first cause of action for breach of the three-plus-three
residency contract is appropriately dismissed.

2

SECOND CAUSE OF ACTION
Plaintiff's second cause of action alleges breach of an
implied covenant of good faith and fair dealing on the basis that
Defendants wrongfully refused to certify Plaintiff to sit for the
general surgery boards after he had completed five years of
general surgery residency.

This cause of action is premised on

the theory that by providing Plaintiff with five years in a
general surgery residency, Defendants had impliedly agreed to
certify Plaintiff to sit for the general surgery boards.
Plaintiff urges this Court to enforce the reasonable
expectation of the parties and to hold that Defendants breached
this expectation by failing to certify Plaintiff to sit for the
general surgery boards.

It is undisputed that at the time

Plaintiff signed the houseofficer contract for his fifth year in
general surgery, he intended to pursue additional training to
become a plastic surgeon.

It is also undisputed that Defendant

McGreevy applied a different, more stringent, standard for
certification to those residents intending on becoming board
certified general surgeons than he did to those who were going on
into a specialty, such as plastic surgery.

Defendant McGreevy

was prepared to certify Plaintiff to sit for the general surgery
boards upon his acceptance into a plastic surgery residency.

3

Plaintiff negotiated and received two additional years
of general surgery training on the premise that he would transfer
to a plastic surgery program.

Upon completion of those two

years, Plaintiff did not transfer to a plastic surgery program,
but rather insisted that he be certified as a general surgeon
even though he had never been accepted into the general surgery
program and even though his program had been specifically
structured to meet his stated intention of transferring to a
plastic surgery program.
There was no express contract to certify Plaintiff to
become a general surgeon.

The only implied contract was to

certify Plaintiff to sit for the general surgery boards on the
premise that he would pursue additional training in plastic
surgery.

Plaintiff failed to pursue additional training, thus

negating any implied agreement between the parties.
THIRD CAUSE OF ACTION
Plaintiff's third cause of action alleges a violation
of Plaintiff's rights under 42 U.S.C. § 1983.
The University of Utah, including its medical school
and hospital, is a state institution.

Plaintiff's action against

Defendants Gay and McGreevy is brought against them in their
official capacities seeking damages.

Therefore, pursuant to the

holding in Will v. Michigan Department of State Police, 109 S.Ct.
4

23 04 (1989), none of the Defendants are considered "persons" for
purposes of a § 1983 action seeking damages and Plaintiff's third
cause of action is appropriately dismissed.
In addition, Plaintiff failed to allege a protectable
liberty or property interest to support an action under § 1983.
FOURTH CAUSE OF ACTION
Plaintiff acquiesced in the dismissal of his fourth
cause of action for intentional and/or negligent infliction of
emotional distress.
FIFTH CAUSE OF ACTION
Plaintiff acquiesced in the dismissal of his fifth
cause of action for misrepresentation and deceit.
SIXTH CAUSE OF ACTION
Plaintiff's sixth cause of action requests this Court
to enter an order of specific performance, requiring the
Defendants to certify Plaintiff's completion of the general
surgery residency program.

Since the Court has ruled in favor of

Defendants' Motion for Summary Judgment on all five of
Plaintiff's substantive causes of action, specific performance is
not appropriate in this case.

5

ORDER
For the reasons stated above, the Court grants
Defendants' Motion for Summary Judgment and enters the following
Order:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
judgment be entered in favor of all Defendants on all six of
Plaintiff's causes of action and that Plaintiff take nothing
thereby.
DATED this

wll^

day of
BY THE COURT:

App

as to

/€W.

L. >Zane Gill
Attorney for Plaintiff

6
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R. PAUL VAN DAM (3312)
Attorney General
WILLIAM T. EVANS (1018)
Assistant Attorney General
Attorneys for Defendants
Beneficial Life Tower, Suite 1100
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 533-3220

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

JERALD G. SEARE,
Plaintiff,
-v-

A N S W E R

UNIVERSITT OF UTAH SCHOOL OF
MEDICINE, DEPARTMENT OF
SURGERY, an entity of the State
of Utah; WILLIAM A. GAY, JR.;
JAMES M. McGREEVY, and JOHN
DOES I through X,

Civil No. C-89-5801
(Judge Richard Moffat)

Defendants.

Defendants, by and through counsel, hereby answer,
defend against, and respond to the verified complaint as follows!
FIRST DEFENSE
Plaintiff's complaint fails to state a cause of action
upon which relief can be granted.

particularly denied that there was a valid offer, acceptance or
three year plastic surgery program in existence.
11.

It is admitted that a letter dated January 9,

1987, from Dr. Gay was sent to plaintiff notifying him of the
circumstances relative to Dr. Seare's status, which letter speaks
for itself.

Otherwise, paragraph 11 is denied.

12.

Denied.

13.

Admit that plaintiff continued with his third and

fourth years in general surgery and admit Dr. McGreevy assisted
in that program, but otherwise deny paragraph 13.
14.

Admit Dr. McGreevy sent a letter to plaintiff

dated on or about November 11, 1987, but otherwise deny paragraph
14 in that the letter speaks for itself.
15.

Admit that plaintiff has been allowed to complete

his fifth year of general surgery residency and Dr. McGreevy has
assisted in that program, but otherwise deny paragraph 15.
16.

Admit that plaintiff has completed his fifth year

of a surgery residency, but otherwise deny paragraph 16.
COUNT I
BREACH OF CONTRACT
17.

Defendants reassert their answers to paragraphs 1

through 16.
18.

Deny.
-4-

